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Rule 1020.  Election to be Considered a Small Business in a Chapter 11 Reorganization Case
Small Business Chapter 11 Reorganization Case

In a chapter 11 reorganization case, a debtor that is a small business may elect to be
considered a small business by filing a written statement of election not later than 60 days after
the date of the order for relief. 

(a)  SMALL BUSINESS DEBTOR DESIGNATION.  In a voluntary chapter 11 case, the

debtor shall state in the petition whether the debtor is a small business debtor.  In an involuntary

chapter 11 case, the debtor shall file within 15 days after entry of the order for relief a statement

as to whether the debtor is a small business debtor.  Except as provided in subdivision (c), the

status of the case with respect to whether it is a small business case shall be in accordance with

the debtor’s statement under this subdivision, unless and until the court enters an order finding

that the debtor’s statement is incorrect.

(b) OBJECTING TO DESIGNATION.  Except as provided in subdivision (c), the United

States trustee or a party in interest may file an objection to the debtor’s statement under

subdivision (a) not later than 30 days after the conclusion of the meeting of creditors held under §

341(a) of the Code, or within 30 days after any amendment to the statement, whichever is later.

(c) APPOINTMENT OF COMMITTEE OF UNSECURED CREDITORS.  If the United

States trustee has appointed a committee of unsecured creditors under § 1102(a)(1), the case shall

proceed as a small business case only if, and from the time when, the court enters an order

determining that the committee has not been sufficiently active and representative to provide

effective oversight of the debtor and that the debtor satisfies all the other requirements for being

a small business.  A request for a determination under this subdivision may be filed by the United

States trustee or a party in interest only within a reasonable time after the failure of the



committee to be sufficiently active and representative.  The debtor may file a request for a

determination at any time as to whether the committee has been sufficiently active and

representative.

(d) PROCEDURE FOR OBJECTION OR DETERMINATION. Any objection or request

for a determination under this rule shall be governed by Rule 9014 and served on the debtor, the

debtor’s attorney, the United States trustee, the trustee, any committee appointed under § 1102 or

its authorized agent, or, if no committee of unsecured creditors has been appointed under § 1102,

on the creditors included on the list filed under Rule 1007(d), and on such other entities as the

court may direct.

Rule 1020 COMMITTEE NOTE

Under the Bankruptcy Code, as amended in 2005, there are no provisions permitting or
requiring a small business debtor to elect to be treated as a small business.  Therefore, there is no
longer any need for a rule on elections to be considered a small business.

The 2005 amendments to the Code include several provisions relating to small business
cases under chapter 11.  Section 101 of the Code includes definitions of "small business debtor"
and "small business case."  The purpose of the new language in this rule is to provide a procedure
for informing the parties, the United States trustee, and the court of whether the debtor is a small
business debtor, and to provide procedures for resolving disputes regarding the proper
characterization of the debtor.  Because it is important to resolve such disputes early in the case,
a time limit for objecting to the debtor’s self-designation is imposed.  Rule 9006(b)(1), which
governs enlargement of time, is applicable to the time limits set forth in this rule.

An important factor in determining whether the debtor is a small business debtor is
whether the United States trustee has appointed a committee of unsecured creditors under § 1102
of the Code, and whether such a committee is sufficiently active and representative.  Subdivision
(c), relating to the appointment and activity of a committee of unsecured creditors, is designed to
be consistent with the Code’s definition of "small business debtor."


